





THE LAW REPORTER. 


APRIL, 1844. 


THE NUMBER “SEVEN.” 


Tue question has often occurred, why was seven years adopted by 
the law, as the period in which an absent person, not heard from, 
is presumed to be dead? and why, again, was twenty-one years 
adopted as the age of majority? We are told by our masters in 
jurisprudence to seek the reason on which its rules are founded. 
In the illustrations, which follow, there may be something to amuse 
even the severe student, and, perhaps, to shed light on the origin 
of what seems, at first sight, an arbitrary rule. ‘To many they 
may seem superfluous. ‘They will show, at least, the constant and 
peculiar presence of the number seven before the minds of men. 
There are curiosities in literature; and we offer these, as illustra- 
tions of a curiosity in jurisprudence. 


His saltem accumulem donis, et fungar inani 
Munere. 


If it should be said, that the illustrations accumulated are acci- 
dental, let it be replied, that they are none the less evidence of the 
recurrence of the number, and of its presence before the minds of 
men. Other writers might attribute this to a peculiar spiritual 
significance of the word. If it should be said, that the verses of 
poets, and the instances of history, are irrelevant, let it be replied, 
that the same charge, when made against the mode in which Gro- 
tius illustrated the Law of Nations, in his wonderful work, was 
admirably encountered by the eloquent words of Sir James Mack- 
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intosh.' ‘ Ife was not of such a stupid and servile cast of mind,” 
said Mackintosh, “as to quote the opinions of poets or orators, of 
historians and philosophers, as if they were judges, from whose 
decision there was no appeal. He quotes them, as he tells us 
himself, as witnesses, whose conspiring testimony, mightily strength- 
ened and confirmed by their discordance on almost every other 
subject, is a conclusive proof of the unanimity of the whole human 
race on the great rules of duty and the fundamental principles of 
morals. On such matters, poets and orators are the most unex- 
ceptionable of all witnesses; for they address themselves to the 
general feelings and sympathies of mankind. The usages and laws 
of nations, the events of history, the opinions of philosophers, the 
sentiments of orators and poets, as well as the observation of common 
life, are in truth, the materials out of which the science of morality 
is formed ; and those who neglect them are justly chargeable with 
a vain attempt to philosophize without regard to fact and experi- 
ence, the sole foundation of all true philosophy.” Covered by this 
seven-fold shield we venture to proceed. 

‘The number seven is an important and mysterious figure, playing 
distinguished parts in the world’s history. Like the well-graced 


actor it appears, re-appears, and appears again on the stage. It 
shews itself solemnly in the first creation of the universe. In six 
days the Lord made heaven and earth, the sea and all that in them 
is, and rested the seventh day; wherefore the Lord blessed the 
sabbath day and hallowed it.” And seven days have ever since 
filled the division of time called a week.” This number entered 
with Noah into the ark ; “ of every clean beast,” said the Lord, 


*‘ thou shalt take to thee by sevens,’’* “and the ark rested in the 


seventh month, on the seventeenth day of the month, upon the 
mountains of Ararat.’’* It also marks the completeness of the ven- 
geance of the Lord; ‘ Whoever slayeth Cain, vengeance shall be 
taken on him seven-fold.”° And, better still, it helps to express 
the extent of forgiveness which belongs to the Christian. Then 
came Peter to him, and said, Lord, how oft shall my brother sin 
against me, and I forgive him ? till seven times? Jesus saith unto 
him, I say not unto thee, until seven times; but until seventy times 


1 Introduction to the Law of Nature and Nations. 

2? Exodus, chap. xx. 

* This manner of distinguishing a series of seven days seems to have prevailed 
very extensively over the world from the earliest times. Itis found to be the same 
among the ancient Egyptians, Indians and Chinese. 

4 Genesis, vii. 2. ” Genesis, viii. 4. ” Genesis, iv. 15. 





THE NUMBER “SEVEN.” 531 


seven.” * In the dream of Pharaoh, there were seven kine, fat- 
fleshed and well-favored, and seven other kine, poor and very ill- 
favored and lean-fleshed ; and there were seven ears in one stalk, 
full and good, and seven ears, withered, thin, and blasted with the 
east wind ; which were interpreted by Joseph to foreshadow seven 
years of great plenty throughout all the land of Egypt, and after 
them seven years of famine.’ It was to the seven churches in Asia 
that St. John addressed from Patmos the book of Revelation, com- 
mencing with grace from the seven Spirits which are before the 
throne, and recording the vision of the seven golden candlesticks, 
and in the midst of the seven candlesticks one like unto the Son of 
Man, having in his right hand seven stars, saying, ‘*‘ the seven stars 
are the angels of the seven churches; and the seven candlesticks 
which thou sawest are the seren churches.”? And afterwards the 
apostle saw seven lamps of fire burning before the throne, which 
were the seven Spirits of God, and, on the right hand of him that 
sat on the throne a book written within and on the back side, sealed 
with seven seals, and in the midst of the elders a Lamb, as it had 
been slain, having seven horns and seven eyes, which are the seven 
Spirits of God sent forth into all the earth ; and to the seven angels 
which stood before God were given seven trumpets; and another 
mighty angel came down from heaven and cried with a loud 
voice, and, when he had cried, seven thunders uttered their voices, 
and a voice came from heaven, saying, seal up those things which 
the seven thunders uttered, and write them not; and afterwards 


there appeared a great wonder in heaven, a great red dragon, 
having seven heads and ten horns, and seven crowns upon his heads, 
and another beast rising up out of the sea, having seven heads and 
ten horns; and another sign in the heavens, great and marvellous, 


seven angels having the seven last plagues, and to the seven angels 
were given seven golden vials full of the wrath of God. 

In profane history the number is not less potent. ‘There were 
seven gates to ancient Thebes, the city of Cadmus and Epami- 
nondas, called by old Sterling “ seren-ported 'Thebes ;”’ and this city 
was besieged by seven chiefs, whose fate forms the subject of one 
of the dramas of Auschylus, Septem contra Thebas. Ancient 
Greece vaunted her seven wise men; and seven cities claimed to 
be the birth-place of the father of poetry. 


Seren cities boast the mighty Homer dead, 
Through which the living Homer begged his bread. 


1 Matthew, chap. xviii. 21, 22. * Genesis, chap. xli 
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The shield of Ajax was of seven thick bull-hides, and the strength 
of this became the measure of remarkable power. Shakspeare 
says, in Antony and Cleopatra, 


The seven-fold shield of Ajax cannot keep 
The battery from my heart. 


Donne says ; 


Not for that silly old mortality, 

That, as these links were knit, our loves should be, 
Mourn I, that I thy seven-fold chain have lost, 

Nor for the luck’s sake, but the bitter cost. 


And Milton makes one of the persons of his poem cry out ; 


What if the breath that kindled those grim fires, 
Awaked, should blow them into seven-fold rage. 


The Nile is celebrated by Spenser for its seven mouths ; 
As when a wearie traveller, that strayes 
By muddy shore of broad seven-mouthed Nile, 


Unweeting of the perillous wandring wayes, 
Doth meete a cruell craftie crocodile. 


And Dryden speaks of its seven falls ; 





Fair queen, 
Who sways the seeptre of the Pharian isle, 
And seven-fold falls of disemboguing Nile. 


Ovid furnishes an epithet from its seven channels ; 
Perque papyriferi septemflua flumina Nili. 


And Statius speaks of the Septenus Ister, seven-fold Danube. 
Virgil, in a passage on the shield of 'T'urnus, borrows the epithet of 
Homer ; 


clypei extremos septemplicis orbes. 


Juvenal, in his disagreeable satire against women, calculated to 
inspire no soothing regard for the sex, asks what husband, the most 
uxorious, must not hate his spouse for seven hours each day. 





Quis deditus autem 
Usque adeo est, ut non illam, quam laudibus effert, 
Horreat inque diem septenis oderit horis. 


Rome was built on seven hills; and her line of kings, now de- 


creed by German criticism to be fables, numbered seven. ‘The 
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ancient city, according to Niebuhr,’ consisted of seven districts, 
which as such retained each its own holidays and sacrifices as late 
as the age of ‘Tiberius. Not only did the Romans never reckon 
more than seven hills, but when Augustus divided the city into 
regions, though it was entirely for practical purposes, he deter- 
mined their number by doubling that of the oldest divisions. 
Christian Rome, too, was very early divided into seven regions. 
A mausoleum, with seven ranges of columns, called Septizonium, 
was erected in ancient Rome, in honor of the family of the Anto- 
nines, and still another of the same character to Septimius Severus. 
England, in its early history, was divided into seven kingdoms, 
ruled by seven different kings, the Heptarchy, finally consolidated 
under the crown of Egbert of Mercia. Euric, King of the Visi 
Goths, celebrated for his cruelties of the Catholics as for his eon- 
quests, seized seven cities in Aquitaine, which he formed into a dis- 
tinct government, known as the Septimanie. 'lhis same term was 
applied to the seven cities and diocesses under the metropolitan of 
Narbonne ; and when, after the battle of Vouillé in 507, the Goths 
lost two of these cities, they erected two other places into diocesses, 
under the same jurisdiction, to complete the number seven. 'The 
celebrated code of Alphonzo the Wise, which has exercised such 
influence over the jurisprudence of Spain, and, as one of the sources 
of the laws of Louisiana, has been cited before the supreme court 
of the United States, was called, from its division into seven parts, 
the Siete Partidas. It was the trial of the seven bishops that helped 
to precipitate James II. from the throne of England. It was at 
Cloister-seven, that the Duke of Cumberland entered into that 
capitulation, one of the mest humiliating events in the English 
military history, by virtue of which 38,000 Hanoverians tamely 
laid down their arms. ‘The terrible contest, which exhausted the 
powers of so many states, and elevated the name of Frederick of 
Prussia, is called the Seven Year’s War; and the struggle for 
American independence against the arms of Great Britain endured 
for seven years. 

There were seven wonders of the ancient world, according to 
the Greeks. ‘There are seven dramas spared to us from the stern 
genius of A%schylus; and seven also from the gentler muse of 
Sophocles. ‘lhe ancient Greeks rang many changes upon this 
number, compounding it with other words. There were single 
words, adjectives, not easily rendered by single words into our 


! History of Rome, Vol. I. p. 297, note, 934. 
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less elastic English, denoting the possession of certain qualities, as 
that a thing had seven ox-hides; seven tongues or tones; seven let- 
ters; seven angles; seven stems or branches; seven couches, as of 
a dining-room, with seven couches for guests; seven strings; seven 
lances, or troops; seven lamps, or branches; seven children; the 
capacity of being shorn seven times, the name of a burlesque 
poem, attributed to Homer ; seven cubits; seven sides or ribs; 
seven feet ; seven passages or beds; seven gates; seven towers: 
seven armies ; seven months ; seven walls; seven leaves ; seven 
voices; seven chords; seven benches of rowers ; seven floors ; seven 
cities; seven kingdoms; all of these being expressed by Greek 
words corresponding to seven-sided, seven-gated, seven-angled, in 
English.' A person, also, was said to be seven times a slave. * 

In the Latin language, seven appears like a familiar spirit. 
Cicero speaks of the septem discrimina vocum ; also of the septem- 
viri, seven joint-commissioners, as for dividing lands. Pliny dic- 
tated seven letters at a time; septenas epistolas dictare. ‘The 
shepherd’s pipe was said to be of seven reeds, septena canna. The 
number enters into various compounds, as, seplember, septemde- 
cium, septemfluus ; septemgeminus, applied by Virgil to the Nile, 
and by Statius to Rome; septemestris ; septemnerva; septempe- 
dalis ; septemplex ; septemprio ; septemviralis ; seplemviratus ; sep- 
fenarius, applied to verses, thus septenarius versus ; septennis ; sep- 
lennium ; seplentrionalis ; seplentrionarius;  septicollis;  septies ; 
seplifariam ; septifolium ; septiforis ; septiformis ; seplimanus ; sep- 
lipes ; septizonium. 

In the religion of the Romans it was also present. In Aulus 
Gellius, we read of the septemviri Epulones, a college of priests 
who prepared the feasts in honor of the Gods; in Varro, of the 
seplimatrus, a festival celebrated on the seventh day after the Ides of 
a month, supposed to be the festival of Minerva; also of the septim- 
ontium sacrum, a festival celebrated at Rome in the month of Decem- 
ber, in commemoration of the serenth hill being added to Rome. 
Tertullian speaks of seplimontius deus, a deity in honor of whom 
this festival is thought to have been celebrated. In Virgil we 
find the number seven at the altar of sacrifice, as in Dryden’s 
verse :— 

Seven bullocks, yet unyoked, for Phebus chuse, 


And for Diana seven unspotted ewes. 


Donnegan’s Greek and English Lexicon ; and in Passow’s Hand- 


worterbuch der Griechischen Sprache ; and particularly Stephani Thesaurus Grace 
Lingue 


2*Eatradovios. 
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The ancient Greeks and the modern Persians speak of seven 
climates, and also of seven planets. In the early Christian church, 
there were the seven penitentiary psalms ; the seven sacraments, | 
aud the seven mortal sins. An epithet of the Holy Spirit was 
septifiuus, as from him was supposed to flow the seven gifts of 
wisdom. ‘There were seven bells in the favorite chimes of churches. 
In the discipline of the knights of Malta, there was a punishment 
for certain light offences, called in French a seplaine, on account 
of its duration for seven days; and in monasteries, there was a 
mulct of seven days of fast imposed, called seplena. Frater, qui 
erit punitus in septena; septem diebus continuis jejunabit. There 
was, also, an office for the dead, for seven consecutive days, called 
septenarium, and the reason why seven days was adopted, ap- 
pears to have been discussed by early writers.’ And there was a 
tax and tribute during the middle ages, of a seventh, called septi- 
mana and seplinagium. Among the Jews there was the sabbatical, 
or seventh year ; and there is now among the Baptists, the serenth- 
day Baptists, or Sabbatarians, who observe the seventh day of the 
week. According to the legends of the church, there were seven 
sleepers at Ephesus, who awoke in the reign of Theodosius IL., 
after a sleep of 187 years, still in the bloom of youth. There 
were seven champions of Christendom. It was at the seventh hour 
that the fever left the sick son of the nobleman in the gospel. And 
Lady Macbeth, in dismissing her guests, says, 

Let every man be master of his time, 
Till seven at night. 
Plato was born on the seventh day of November, and died on the 
same day. Sir William Jones, in his beautiful couplet on the 
division of the day, says, 
Six hours to law, to soothing slumber seven, 
Ten to the world allot, and all to heaven. 


Jacob served seven years, to be disappointed in the arms of Leah ; 
he served yet another seven, and obtained Rachel. In the Fairy 
(Queen of Spenser, there is a seven-headed beast. 


Upon this dreadful beast, with seven-fold head, 
He set the false Duessa, for more awe than dread. 


The mystic number seems to range in all directions. The stars 
are grouped in sevens. Seven stars form the constellation of the 
Great Bear, or Charles’s Wain, seplemtrio; and the Pleiades, 


’ Ducange Gloss. verb Septenarius. 
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shedding sweet influences, number seven. ‘The early Scotch poet 
Douglas, calls them “ Siurn Sternes.”” In the Greek mythology, 
they were the seven daughters of Atlas, who, being pursued by the 
belted Orion, were changed, by Jupiter, into doves, and after. 
wards translated to the heavens. ‘The Poetical Pleiades, was a 
name given by the Greeks to seven celebrated poets, of the time 
of Ptolemy Philadelphus ; and seven authors in France, in the 
reign of Henry II., were honored as the French Pleiades. The 
number appears, also, in geography. The Ionian Islands are 
often called the Republic of the Seven Islands, on account of the 
seven chief islands of which it is composed. The Seven Islands 
are also a cluster of very small isles under the equator, extending 
along the north coast of the island of Banca, from which they are 
separated by a navigable channel. In Germany, there are the seven 
springs, sieben brunnen ; and skirting the Rhine, in that part most 
sacred to history, are the seven mountains, sieben gebirge, among 
which towers the Drachenfels, which almost speaks to us in the 
verse of Byron. ‘The Seven Dials is a noted focus of vice and 
poverty, in the great circumference of London. It is alluded to 
by Evelyn, in his Diary, under date of 5th October, 1694. “1 
went to see the buildings near St. Giles, where seven streets make 
a star, from a Doric pillar placed in the middle of a circular area, 
said to be built by Mr. Neall, introducer of the late lotteries, in 
imitation of those at Venice, now set up here for himself twice, 
and now one for the state.”” The Seven Oaks is the name of a 
rural village in Kent; and the Seven Fountains, Sept Fontaines, 
was the designation of two ancient abbeys in France, one in 
Champaigne, and the other in Rheims; both, probably, over- 
whelmed and lost, so as not to have re-appeared above the sub- 
siding flood of the French Revolution. 

In the Italian language, Sette suo, his seven, is a vulgar phrase, 
denoting loss ; as, it is his loss ; it is his affair ; it is his seven. In 
the German language, seven enters into many compounds, but 
retains some curious properties. Sveben-baum is savin-tree, and 
sieben-sachen, literally seven things, means trifles, bag and baggage. 
And in English, ‘ seven-league boots,” indicates extraordinary 
despatch. 

The liberal arts, as they were called in antiquity, and in the 
early periods of modern times, were seven in number; grammar, 
geometry, rhetoric, music, arithmetic, geometry and astronomy, 
according to the lines ; 


Gram. Loquitur, Dia. verba docet, Rhe. verba ministrat, 
Mus. canit, Ar. numerat, Ge. ponderat, As, colit astra. 
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In French medicine, a fever, which recurs every seven days, is 
called septatne ; and, in the opinion of many, the termination and 
intermission of maladies are marked by periods of seven days. 
According to physiologists, in seven months from birth the teeth 
appear, and in seven years the teeth are shed, and this determines 
the period of natural infancy, and twice seven marks another stage 
in the child’s history ; seven years seems to be a natural period in 
the life of man. ‘The human constitution is supposed to undergo 
radical changes each seven years; and nine times seven, or sixty- 
three, is the grand climacteric, which seems like a diflicult pass 
in the way of life, where many are stopped. This has been 
described by Sir ‘Thomas Brown, in his entertaining medley of 
Vulgar Errors. ‘ Certain observable years are supposed to be 
attended with some considerable change in the body; as the 
seventh year ; the rwenTy-rirst made up of three times sEVEN ; the 
forty-ninth made up of seven times seven ; the sixty-third being nine 
times seven ; and the eighty-first which is nine times nine; which 
two last are called the grand climactericks.”” Adopting this idea 
of changes in the human body each seven years, Jean Paul Richter 
has offered a Plea for Adultery, which is more humorous than 
cleanly in its suggestions. 

The philosophy of Pythagoras turned much on numbers. <Ac- 
cording to him, the soul was a number, and there was an extraor- 
dinary virtue in the number seven. It has been supposed that the 
astrologers derived from him in part their respect for this number. 
There were seven planets in whose peculiar potency they believed ; 
and they measured off the life of men by periods of seven years, 
according to the climacterics of physiology, every seventh year 
being supposed to be critical, and fraught with danger to the life 
of the person. It was assigned to each planet in its turn to rule 
over the body of a man; but Saturn being the most maleficent 
planet, every seventh year, which fell to its let, became very dan- 
gerous.. The planets were called in astrology Houses, and Septi- 
domus, or the seventh planet, was accounted to be filled with 
perils, as appears from the following sentence in Ducange, which 
only becomes intelligible by understanding this term of astrology. 


‘Tempore antem instanti concipi atque collocari manifestum est, 
Sc ptidomum vero septem spatiis contineri, seplimo mense dentes nasci, 
aliquibus nono; septimo anno infanti dentes cadere ; bis septenis 


pubescere, Septidomis cegros periclitare. 


1 Demonologia, 37. 2 Gloss. verb Septidomus. 


VOL. VI. ——NO. XII. 
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Again, according to Shakspeare, there are seven ages in the life 
of man. 





- All the world’s a stage, 
And all the men and women merely players ; 
They have their exits, and their entrances ; 
And one man in his time piays many parts, 
His acts being seven ages. 


Leaving what may seem to be mere pastime in literature, we 
shall find this potent number prevailing in the law, and marking 
some of the most important periods established by the law. And 
here our inquiries will return to topics, which may seem to be 
more germane to a journal of jurisprudence. It is not, however, 
impossible that there may be something in the extensive prevalence 
of this number in other matters, and in some particular matters, 
that will help to account for the recognition of its potency by the 
statute-book and the common law, which are to a certain extent 
the reflexion of the habits, the prejudices, and the superstitions, as 
well as of the sober second thoughts of the people. 

By the early law of England, seven years were the term of an 
apprentice. It was enacted by the 5 Eliz. c. 4, $ 31, “that it 
should not be lawful to any person or persons, other than such as 
then did lawfully use or exercise any art, mystery, or manual 


occupation, to set up, occupy, use, or exercise any craft, mystery, 


or occupation, then used or occupied within the realm of England 
or Wales, except he should have been brought up therein seven years, 
at the least, as an apprentice.”” And the term of preparation for 
the bar in Massachusetts, being four years in college and three 
years in the office of a counsellor at law, was for a long period 
seven years, 

In the statute of Bigamy,’ it was provided that, “ it shall not 
extend to any person whose husband or wife shall be continually 
remaining beyond the seas by the space of seven years together, or 
whose husband or wife shall absent himself or herself, the one from 
the other, by the space of seven years together within the King’s 
dominions, the one of them not knowing the other to be living 
within that time.” In the statute concerning leases determinable 
on lives,’ it was provided, if any person for whose life any estate 
hath been granted, remain beyond sea, or is otherwise absent seven 
years, and no proof made of his being living, such person shall be 
accounted naturally dead. Afterwards, in the case of Doe v. Jes- 
son,’ it was declared by Lord Ellenborough, that in accordance 


‘St. Jac. I. c. 11, § 2. 


219 Car. Il. c. 6. 36 East, R. 83. 
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with these statutes, the presumption of the duration of life, with 
respect to persons of whom no account can be given, ends at the 
expiration of seven years. ‘his principle was again recognised by 
the same court in Doe dem. Lloyd, v. Deakin,’ and has been 
authoritatively adopted in the jurisprudence of Massachusetts,’ and, 
probably, in that of all the United States. Indeed, it may be con- 
sidered now that, by the common law, as administered on both 
sides of the Atlantic, the presumption of the duration of human 
life ceases at the expiration of seven years from the time when 
a person was last known to be living.” 

Under seven years of age, no person can be guilty of a felony; 
for, by presumption of law, he cannot have discretion.“ But 
by the ancient common law, a female, at the age of seven years, 
may be betrothed, or given in marriage. In criminal cases, a per- 
son of the age of twice seven, or fourteen years, might be capi- 
tally punished for any capital offence. ‘The period between seven 
and fourteen was subject to much uncertainty, for a person of that 
age was, generally speaking, judged primd facie innocent; but if 
he was dolt capax, and could discern between good and evil at the 
ime of the oflence committed, he might be convicted, and un- 
dergo sentence of death, though he had not attained to years of 
puberty, according to the maxim of law, malttia supplet @statem.’ 
A person under the age of fourteen, is presumed by law to be 
unable to commit a certain oflence, and, therefore, cannot be 
guilty of it. The term of fourteen years marks the period of 
legal discretion in other respecis. It seems difhicult to determine, 
from the old writers, at what age a person might make e will of 


personalty. ‘The student of black letier may be startled, by read- 


ing in Perkins that this might be done at four; but though this 
is the time mentioned in the old as well as the new editions of 
his book, yet Swinburne and Hargrave both observe, that it ap- 
pears to be an error of the press, by omission of the figure X., and 
that most probably fourtcen was the age intended.’ At this age, a 
male might disagree, or consent to marriage ; ° and both male and fe- 


14 Barn & Ald. 433. See Tomlin’s Law Dict. art. Death. 

2 Newman v. Jenkins, 10 Pick. R. 515. 

31 Phillips Ev. 197. Cowen’s Notes, No. 381. 

4 Mirror,c.4 § 15. 1 Hale, P. C. 27. 

> 1 Thomas’s Coke, 171, note F. 

6 1 Hale, P. C. 630. 

71 Thomas’s Coke 
part 2,9 2. 


1 Black. Com. 463. 


170 — Hargrave’s note. Perkins, § 503. Swinb. Testam. 


> 
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male might choose their guardians, the guardianship in soccage, like 
that for nurture, expiring when the minor is fourteen ; though the 
guardianship in chivalry endured till the age of twenty-one.! At this 
time, or three times seven, both are of full age; this being, by th: 
common law, plenage, or majority. “And it is to be under- 
stood,” says the sage Master Littleton,* “ that when it is said that 
males or females be of full age, this shall be intended of the age 
of twenty-one years.” And before this age of twenty-one years, 
says Lord Coke, a man or woman is called an infant. In this 
respect the law of Scotland agrees with the common law; and Sir 
William Blackstone suggests, that they both copied from the old 
Saxon constitutions on the continent, which extended the age of! 
minority, ad annum vigesimun primum, et eo usque juvenes su/) 
tutelam reponunt.* It might have been added, that at this period, 
man ceased to grow in stature. ‘ Homo,” says Pliny, “ crescit in 
longitudinem ad annos usque TER SEPTENOS.”’ * 

And here the question arises, whence did the Saxons deriv 
this institution? In tracing it to them, and no further, little mor: 
is done than by geographers, who attribute the sources of the 
Nile to the distant Mountains of the Moon, without determining 
the fountains from whence it springs. Does not history, from the 
first creation of the world, bear witness to the important signifi- 
cance of the number seven? It is the recorded measure adopted 
by God, for the time of his labors. It is the measure of rest from 
toil. Itis of perpetual recurrence in human history. _ It is the pivot 
of interesting superstitions. It is the delight of legends and tradi- 
tions. It is the favorite of poets, who are the priests of the hu- 
man heart. It marks important stages in the physical growth of 
man, each of these being, as it were, a natural cycle or lustrum. 
It is an expression of strength, fulness, and completeness. 

The origin of the word has evaded the researches of all inquirers 
Johnson confesses that he does not know its etymology ; and 
Richardson says, that why the number is so called, is matter of 
conjecture. In Webster’s Dictionary, there is an accumulation of 
references to the corresponding word in various learned languages, 
from which it appears, that in the Chaldee, Syriac, and Arabic, it 
signifies to fill, to satisfy, an interpretation which seems in har- 
mony with the inferences already drawn from its use on various 
occasions. 

In confirmation of the deductions from other sources is the inter- 


1 1 Black. Com. 462. 2 § 259. 31 Black. Com. 464. 
4 Plinius, L. 11, cap. 37, § 87. 
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pretation which this number receives in the writings of Sweden- 
borg. It there signifies, among other things, what is holv and 
inviolable, a state of peace and rest, an entire pertod from begihning 
to end, what is full and perfect. ‘Thus, seven days, or a week, 
whether of days, months, or years, denote an entire period, great 
or small, from beginning to end.’ 

It is not impossible that the period of twenty-one years, as the 
age of majority, was derived by the common law from the Saxon 
constitutions, as Blackstone has stated: still, the voice of nature 
and of God, which suggested it to the Saxons, may also have 


reached the immediate founders of the common law. 


Recent American Decisions. 


Supreme Court of Pennsylvania, December Term, 1843. 
Patrerson & Co., Puaintirrs in Error, v. Porpexter. 


A banker's certificate of deposit which does not explicitly contain an express 
promise to pay to the order of the depositor, or to bearer, is not a promissory 
note ; and an indorsement of it, creates no commercial responsibility on the 


part of the indorser. 


Tur plaintiffs in error were sued in the district court for the city 


and county of Philadelphia, as indorsers of a paper in the follow- 


ing words: “ Mississippi Union Bank: No. 716, Jackson, Missis- 


sippi, July 2, 1839. I hereby certify that C. S. Tarply has 
deposited in this bank, payable 12 mos, from Ist May, 1839, with 


1 Hindmarsh’s Key to the 
also Arcana Calestia of Sv 

2It is not known that re i attempt in any work on jurisprudence, to 
ascertain the reason or ‘ . ous D'Is- 
does not allude to the curio revalence of t! number seven; and we 
he yle to no pm e, and also Hone’s Tables and Every Day Bo 
of untastic “arning. The number twee lve arrested the 
attention of Lord Coke. And it seemeth to me,” he says, “ that the law in this 
case delighteth herself in the ni ver of twelve for there must not only be twelve 
jurors, for the trial of matter of fact, but twelve judges of ancient time, for trial 


raeli 
have seare 
interesting repertories 


of matters of law in the Exchequer Chamber. Also for matters of state, there 
were in ancient time twelve ellors of state. He that wageth his law, must 
have eleven others with him, which think be says true. And that number of twelve 
is much respected in Holy Writ, as twelve apostles, twelve stones, twelve tribes, 


&e.” Co. Litt. 155 a. 
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5 pr. et. int. till due, per ann., three thousand six hundred and 
ninety-one {%, dollars, for the use of R. Patterson & Co. and 
payable only to their order upon the return of this certificate. 
Signed, C. W. Clifton, Ass’t Cashier. Indorsed — Presented 1st 
May, 1840; Wm. P. Wynn, Teller. Pay Edward Yorke, Es- 
quire, or order; R. Patterson & Co. Without recourse to me, 
E. Yorke.” 

Under the statute which erected that court, the plaintiffs in error 
filed the following special affidavit of defence. “ William C. Pat- 
terson, one of the abovenamed defendants, being duly sworn, says 
that the defendants have a just and legal defence to the whole of 
the plaintiff’s, demand in the above case ; that the nature and char- 
acter of the defence are as follows, viz.: that the signature of the 
defendants to the above instrument of writing, creates no liability 
on the part of the defendants in any manner whatever, by any law 
or statute governing the rights of the parties.”” The sufliciency of 
the ground of defence taken, raised the principal point in the 
cause ; and judgment being given below for the plaintifl, the point 
was argued here on a writ of error, by Bayard and Rawle for the 
plaintiff, and by Randall for the defendants. 


Ginson C. J. delivered the opinion of the court. The appli- 
eation of a few plain principles, will determine the character of the 
paper before us. Nothing is a promissory note in which the pro- 
mise to pay is inferential ; or as was said by Mr. Justice Bosanquet, 
in Horne v. Redfearn, (6 Scott R. 267) in which there is “ no 
more than a simple acknowledgment of the debt, with such a 
promise to pay as the law will imply.””. What more have we 
before us? “ [ hereby certify that C. 8S. T. has deposited in this 
bank, payable 12 mos. from Ist May 1839, with 5 pr. ct. int. till 
due, pr. ann., 3691 §, dollars,” is the language, not of a promis- 
sory note within the statute of Anne, but of a certificate of deposit 
on special terms. ‘The argument for the indorser is, that the word 
payable, which is immediately afterwards repeated, constitutes an 
express promise to pay. If that were its oflice, its repetition would 
have been unnecessary. But the words “ yielding and paying,” 
which are certainly more pointed, have been held to create no 
more than an implied covenant in a lease, and though there are 
conflicting decisions on the point, the weight of authority inclines 
to the side of implication. Sergeant Williams treats the law as if 
it were so settled, in 1 Saund. 241, note 5. Independently of that, 
we must look at the word to discern the sense in which it was 
used by the parties — not to ascertain how far it will bear to be 
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strained by interpretation —and it is obvious that, being used in 
connection with words of time, it was not used ever to acknowledge 


a debt, for that was done more explicitly by the certificate of de- 
posite, but to specify the day when the depositors should have their 


money again, with interest for the use of it in the mean time. Nor 
do the superadded words, “for the use of R. Patterson & Co., 
and payable only to their order upon the return of this certificate,” 
make the case a jot the stronger. ‘The agent of the Messrs. Pat- 
terson, deposited their money under a stipulation that it should be 
returned to their special order on producing the certificate, with 
interest when called for at a particular day. The word payable 
was introduced the second time evidently, not to create an express 
undertaking to restore it, but to add a condition to the undertaking 
which was implied by the law. It was to restrain, and not the 
more explicitly to enunciate, the obligation. What more was it 
designed to express than would have been expressed by the word 
returnable? Yet that word would no more create an express 
promise than would the word accountable, which was not allowed 
to have that effect in Horne v. Redfearn. 'The word payable, ex- 
presses no more than that the thing of which it is predicated, is 
liable to be paid; and where the parties have used it in its natural 
sense, by what authority shall we, who profess to be guided by the 
intention as the polar star of interpretation, say that they have used 
it in a different one ? 

But though the word were taken for an express promise, it 
would not sustain the action, unless it were taken also for an absolute 
and unconditional one ; and a promise to pay on the return of the 
certificate, would be contingent. ‘True it is that such a condition 
is implied in the case of an undoubted promissory note, which 
ordinarily cannot be enforced at law where it is lost or mislaid, 
though it may be enforced in equity on indemnity given; but it is 
doubtful, to say the least, whether a chancellor could relieve against 
the clear and express terms of a contract imposing nothing like a 
penalty. What however is decisive of the intention, is that the 
bank did not consent to pay on the bare order of the depositors, 
however signified. Had it been contemplated that the ownership 
of the deposit should be transferable only by indorsement, such a 
condition would have been absurd ; for, as the indorsement would 
have been inseparable from the certificate, the one could not have 
been presented without the other; but not so the ownership of a 
deposit which passes by the depositor’s check. It was doubtless 
intended that the ownership of this deposit might pass either by 
check or indorsement ; and it was to provide against the embar- 
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rassment into which the bank might have been plunged by the 
alternative as a stakeholder between antagonist claimants, that a 
condition was introduced, which is as obviously inconsistent with 
the terms of a promissory note, as would be an agreement to pay 
out of a particular fund. 

Again: 'The agreement for interest is a special one, and such as 
belongs not to the terms of a promissory note. ‘The money was 
deposited on the second of July, 1839, payable twelve months 
from the first of May, 1539, with five per cent. interest till due; 
and if the intention was to reserve interest only from the date, why 


did not the parties say so, and name the ensuing first of May as 


the day of payment. It is suggested that the deposit was made in 
notes bearing interest ; but that, though probable, is no part of the 
case, and it cannot be allowed to influence our interpretation of the 
meaning which, however, seems to have been that interest should 
accrue from a day past, because for no other purpose was it neces- 
sary to recur to such a day. Had it been intended to name the 
first of May ensuing, as the day of payment, with interest from 
the date, it would have been more easy and natural to express it 
in terms than by circumlocution. If the intent was different from 
what I supposed it to have been, the parties placed a very absurd 
impediment to circulation on the face of the paper, which is a 
strong circumstance to show they did not mean to make it nego- 
tiable. A promissory note, though constituted by no precise form 
of words, is a plain, unambiguous and unconditional undertaking 
to pay to order, or bearer, a sum certain; and it is so considered 
in all the transatlantic authorities. 

It is argued that those authorities have been warped by the inter- 
pretation of the statutes which impose stamp duties on bills and notes, 
and which have consequently been construed beniguly. In only one 
of them, however, is there a definition of what shall be deemed a 
promissory note: the others have left the instrument to be dealt 
with as it existed by the statute of Anne. By the 55 G. 3, e. 154, 
‘all receipts for money deposited in any bank, or in the hands of 
any banker or bankers, which shall contain any agreement or mem- 
orandum importing that interest shall be paid for the money so 
deposited” shall be deemed promissory notes within the purview 
of the statute; and it is because we have no such statute here, that 
we hold this certificate not to be negotiable. It will be perceived, 
therefore, that the legislation on the subject widened, rather than 
narrowed, the frame of the instrument as it was originally created ; 
and that it was the duty of the judges to follow out, rather than 
evade, the legislative policy in suppressing those frauds on the 
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revenue, which we are told by Chief Justice Tindall in Horne v. 
Redfearn, had been previously practised. ‘They must consequently 
be supposed to have held everything to be a promissory note which 
could, by any reasonable construction, be brought within the verge 
of the statutes. ‘T'rue it is that statutes which impose a duty, are 
in their nature penal, but it follows not that the construction of 
them must, in all cases, be favorable to the subject. Mr. Dwarris, 
in his treatise, (p. 736), says that penal statutes are taken literally 
only in the point of defining and setting down the fact and the 
punishment; and for the position that the court is not to narrow 
the construction of them, he uses the words of Mr. Justice Buller 
in Rex v. Hodnett, (1 'T. R. 96). “ We are to look to the words 
in the first instance, and where they are plain, we are to decide on 
them. If they be doubtful, we are to have recourse to the subject 
matter.”’ But no stamp duties were imposed on bills and notes 
before the 22 G. 3, c. 33; and the series of decisions, which has 
established that a promissory note must be drawn for a sum of 
money, payable absolutely, and not contingently as to amount, 
person, event, or fund, began even in the reign of William the 
Third. It was not the penal consequences of the stamp acts, then, 
but the convenience of commerce, which compelled the judges to 
compress the form of the instrument into the fewest words, import- 
ing a general undertaking, unclogged with special circumstances. 
It is argued, however, that whatever be the character of the cer- 
tificate, the indorsement of it is effectively a bank check, which has 
most of the properties of a bill of exchange. But not to insist on 
the rule, which requires that a check be payable to bearer, on de- 
mand, it is essential that it be not merely an indorsement to order, 
but a request addressed to the banker to pay, on presentment, a 
specific sum of money; and in these particulars an indorsement is 
deficient. ‘The amount of the sum requested to be paid, could be 
ascertained only by reference to the sum specified in the body of 
the writing, and by making the certificate itself a part of the check, 
thus turning it from a certificate of deposit, not indeed into a pro- 
missory note, but into a bill of exchange, which it resembles still 
less. None but a commercial instrument is a subject of reference 


to fix the terms of an indorsement. ‘True it is that the indorser of 


a note not negotiable for want of proper words, is nevertheless 

responsible on his indorsement by reason that it is a new drawing, 

But a note deficient only in negotiable words, is nevertheless within 

the statute of Anne, and may be declared on as an instrument 

by force of it. That the indorsement of a specialty is followed by 

no commercial responsibility, was determined in F'revall v. Fitch, 
VOL. VI.—NO. XII. 69 
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(5 Wharton, 325), which seems to be decisive of this part of the 
case. ‘The contract of indorsement is not a distinct and indepen- 
dent one, but a parasite, which, like the chameleon, takes the hne 
of the object on which it is placed. Attached to commercial 
paper, it becomes a commercial contract operating as a contingent 
guaranty of payment and a transfer of the title where the instru- 
ment is negotiable: attached to any other chose in action, it be- 
comes an equitable assignment of the beneficial interest, without 
recourse to the assignor. Now that the certificate before us was 
not a commercial instrument, is decisive of the cause. For purposes 
of transfer merely, it was payable to order: for purposes of com- 
mercial responsibility, it was not negotiable. It was a special 
agreement to pay the deposit to any one who should present the 
depositor’s order attended by the certificate. Why was it held in 
Little v. Slackford, (1 Mood. & Malk. 171), that the words, ‘ Mr. 
L.. please to let the bearer have £ 7, and place it to my account, 
and charge your humble servant,” did not constitute a bill of ex- 
change ? Lord Tenterden says it was because the request did not 
purport to be a demand by one having aright to order. But one 
who draws, without having effects in the hands of the drawee, has 
no right to order ; yet his draft is not the less a commercial bill. 
A better reason seems to be that the tone of the request did not 
indicate a consent to incur by it, the responsibility which ensues 
from such a bill. The indorsement on this certificate still less 
indicates it; and no more resembles a check, than would the 
indorsement of an entry of a deposit in a bank book. As the 
decision on this point is conclusive of the whole matter, it relieves 
us from the necessity of considering the objection to the action in 
the name of a holder under a blank indorsement. Judgment 
reversed. 





District Court of the United States, Connecticut, November, 1843, 
at Hartford, in Bankruptcy. 


In toe Marrer or Samvet 8S. Corron. 


Where a petitioner for a decree of bankruptcy set forth in his schedule only two 
debts, one of which was a judgment recovered against him on a bastardy pro- 
cess, and the other was a judgment in favor of the father for the seduction of 
his daughter ; it was held, that the petition should be dismissed. 

Whether an infant can be decreed a bankrupt on his own petition — quere. 
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Selections from 10 New Hampshir 


DURESS. 

In order to avoid an act, upon the 
ground that it was done under menace 
of imprisonment, it must appear that the 
menace was of an unlawful imprison- 
ment, and that the party was put in fear 
of imprisonment, and thereby induced 
tu do the act. Alexander v. Peirce, 494. 


EQUITY. 

A defendant in equity cannot, in sup- 
port of his answer, give his own de- 
clarations in evidence, as part of the res 
geste, where they do not tend to eluci- 
date or give a character to any act done 
by him. Buswell v. Davis, 113. 

2. A creditor who has knowledge that 
a part of the real estate of his debtor is 
mortgaged, apparently for its full value ; 
and who is informed by another creditor 
that he proposes to procure an arrange- 
ment by which that mortgage shall be 
removed, and one taken to himself, and 
advises the other creditor to eflect the 
arrangement, as it will be good security 
for his debt; cannot be permitied, as 
against such other creditor, to attach the 
land, after the agreement has been 
made, and the first mortgage discharged, 
but before the new one is executed. 
An attachment under such circum- 
stances is fraudulent. Jd. 


ERROR. 

Where a judgment is rendered on de- 
fault, in an action against two persons, 
founded upon a contract, and one of 
them is an infant: upon error, for that 
cause, the judgment must be reversed 
as to both. Sargeant v. French, 444. 


ESTOPPEL. 

A defendant who holds by a convey- 
ance which the jury have found to be 
fraudulent as to creditors, is not thereby 
precluded from insisting on an excep- 


e Reports, continued from p. 518. 


tion to the sufficiency of the extent 
under which the plaintiff, a creditor 
of the fraudulent grantor, claims title 
to the premises. Whittier v. Varney, 
291. 


EVIDENCE. 

In an action upon a receipt, it is a 
sufficient defence, prima facie, to show 
that when the receipt was given, there 
was but one attachment upon the pro- 
perty — that it went back into the pos- 
session of the debtor —and that the 
debt, upon which it was attached, was 
settled before the sheriff made any de- 
mand upon the receipter. Whitney v. 
Farwell, 9. 

2. A grantor who has conveyed with 
warranty is admissible as a witness to 
support the title of his grantee, in an 
action where the title set up by the other 
party is net adverse to that which he 
has conveyed. But he is not admissi- 
ble where the validity of the title which 
he has thus conveyed is in controversy. 
Harris v. Fletcher, 20. 

3. A conviction of a crime, in another 
state, is not admissible in evidence for 


the purpose of impeaching the credit of 


a witness. Chase v. Blodgett, 22. 

1. But a conviction in another state, 
of a crime which by the laws of that 
state disqualifies the party from being 
heard as a witness, and which, if com- 
mitted here, would have operated as a 
disqualification, is sufficient to exclude 
him from testifying here, in the same 
manner as if it had been committed and 
the conviction had taken place in this 
jurisdiction. Jd, 

5. An ancient plan, drawn at the time 
of executing a deed, showing the bear- 
ing of the line betwixt the premises and 
an adjoining lot, is no evidence of such 
line as against such adjoining owner or 
his grantee, unless their cognizance of 
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such plan, and assent to it, is first shown. 
Whitney v. Smith, 43. 

6. Where a guardian requested the 
administrator of an estate, in which his 
wards were interested, to object to a 
claim made before the commissioner, in 
order that it might be prosecuted in 
court in due course of law ; and the ad- 
ministrator declined, unless he was in- 
demnified ; whereupon the attorney who 
appeared for the guardian gave his per- 
sonal bond of indemnity, without the 
request of the guardian — He/d, that the 
guardian was not legally liable to in- 
demnify either the administrator or the 
atturney, and that he was a competent 
witness, for the administrator, on the 
trial of the claim, notwithstanding he 
testified that he expected, if the attor- 
ney was obliged to pay anything, that 
he should indemnify him out of the pro- 
perty of his wards in his hands, but not 
out of his own. Howe v. Howe, 88. 

7. One who considers himself under 
an honorary obligation to indemnify for 
costs, but who is not legally interested, 
is a competent witness. Jo, 

8. An indictment for burglary may 
be supported by circumstantial evidence, 


and it 1s not necessary to show that the 
entry could not have been made in the 


day time. The State v. Bancroft, 105. 

¥. [tis competent for a witness to tes- 
tify as to the actual cost of property at 
any particular place, to fix its value. 
Whipple v. Walpole, 130. 

10. Where, in suit on an account, a 
note was plead in set-off, and the plain- 
uff introduced a paper, having on it the 
date of said note, and some figures in 
the hand-writing of the defendant, as 
tending to show, together with certain 
figures on the same paper, in the hand- 
writing of the plaintiff, that said note was 
founded on an usurious consideration — 
Held, that said paper was admissible, so 
far as it contained entries in the hand- 
writing of the defendant, but not as re- 
garded those of the plaintiff, unless they 
were shown to have been made there 
at the time of the settlement. Harris 
v. Burley, 171. 

11. The plaintiff's books were also 
held inadmissible to substantiate items 
and figures on said paper, unless it 
was shown that the entries were upon 
said books at the time of the settlement. 
db. 

12. Evidence that the note had been 
previously sued in the name of another 
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person, and on plea of usury being filed 
the plaintiff had become nonsuit, was 
held inadmissible as a confession of usury 
in this suit. Jd. : 

13. A paper offered in evidence, sworn 
to as a substantial copy of the plea of 
usury, was held to be inadmissible. J). 

14. A defendant, in an action ex con- 
tractu, who is defaulted, if he has no 
interest in the costs, may be a witness to 
sustain a defence, by another defendant, 
which goes only to the personal dis- 
charge of the latter. Essex Bank v. 
Rix, 201. 

15. Whether he can be admitted to 
sustain any defence which would show, 
if true, that no judgment ought in jus- 
tice to be rendered against himself, not- 
withstanding his detault—quere? Ib. 

16. Where a party offers in evidenc: 
the admissions of an opponent, though 
the whole admission must be taken and 
weighed together, it is not necessary 
that the jury should find it to be either 
wholly true, or wholly reject the evi- 
dence. It must all be received as tes- 
timony for consideration ; but the truth 
of the whole or any part may be judged 
of from the declaration itself, or from 
other testimony overruling or control- 
ling those portions of the admission 
making against the party offering it. 
Pearson v. Sabin, 205. 

17. And such party is not precluded 
from offering testimony to contradict the 
admission to this extent. Jd. 

18. ‘The admissions ofa person who is 
under guardianship as a spendthrift, re- 
specting contracts or declarations alleged 
to have been made by him prior to the 
existence of the guardianship, are com- 
petent evidence. Hoit v. Underhill, 220. 

19. The granting of letters of admin- 
istration upon the estate of an individual 
is prima facie evidence of the death of 
the person whose estate is administered 
upon. Jeffers v. Radcliff, 242. 

20. Upon an attempt, by a creditor, to 
impeach a conveyance on the ground of 
fraud, he may give evidence that the 
debtor, about the same time, made trans- 
fers of oiher property, without consid- 
eration, to other persons, who conveyed 
the same soon after to the grantee, un- 
der circumstances indicative of fraudu- 
lent collusion between him and the 
debtor. Whittier v. Varney, 291. 

21. In an action founded upon a pro- 
mise of marriage, the plaintiff is entitled 
to show circumstances of contumely 








and aggravation, attending the breach 
of the promise, in order to enhance the 
damages; and for this purpose may 
prove the declarations of the defendant, 
even if they contain an actionable slan- 
der. Chesleyv. Chesley, 327. 

22. Ifa witness who appears to be 
interested, executes a release, which is 
not well delivered, his testimony, upon 
being admitted, that he never had any 
interest in the suit, cannot be received 
to show his competency. Slerenson v. 
Mud gett, 338. 

23. The testimony of a witness, that 
he was present at the marriage of the 
respondent, in another state, and that 
the services were performed by the set- 
tled minister of the place, who was in 
the custom of officiating in such services 
in other instances, is sufficient evidence 
ofa marriage. The State v. Aean, 347. 

24. In a suit between a party to a 
written agreement, and a third person, 
the latter may show that the actual 
agreement was diflerent from that re- 
duced to writing, or that it contained 
other stipulations. ‘The rule, that oral 
evidence cannot be received to add to or 
contradict written instruments, does not 
apply to persons who are not parties to 
them, where they come in evidence inci- 
dentally. Woodman v. Eastman, 359%. 

25. Where an individual is collat- 
erally interested in the event of a suit 
in any given sum, so as to render him 
incompetent as a Witness, such incom- 
petency may be removed by the pay- 
ment of the amount of the liability. 
Dearborn v. Dearborn, 473. 

26. Where an individual was surety 
on a bond, with a condition to pay the 
plaintiff the amouut due on a judgment 
recovered in his favor, unless the judg- 
ment was reversed on a review of the 
action — Held, that such person was 
incompetent as a witness on such re- 
view, until he had received money sufli- 
cient to respond the amount of such 
judgment, with interest on the same up 
to such period as there was any proba- 
bility the action might remain pending. 
Ib. 

27. Upon a question whether a pur- 
chase was fraudulently made, by a ven- 
dee, in anticipation of his insolvency ; 
evidence tending to show that he fraudu- 
lently purchased other and similar goods, 
about the same time, by means of simi- 
lar pretences, may be admitted ; having 
a tendency to show his fraudulent intent 
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in the case under consideration. PBrad- 
ley v. Obear, 477. 

28. Where the execution of the last 
deed in a chain of tithe has been duly 
proved, office copies of the previous 
conveyances, connecting with it, will 
be received as prima facie evidence. 
Pollard v. Melvin, 554. 

29. But where, on petition for the re- 
demption of lands mortgaged, the re- 
spondent attempted to show, by an office 
copy, that the individual under whom 
the petitioner claimed had previously 
conveyed the premises to a third per- 
son, under whom the petitioner set up 


no claim of tithe — //e/d, that proof of 


the due execution of the deed was es- 
sential, and an office copy was incom- 
petent evidence. Ib. 


FOREIGN ATTACHMENT. 

When a schoolmaster has been em- 
ployed by the prudential committee of a 
school district, the district, and not the 
selectmen, are liable to the master for 
his wages ; and in suit against the mas- 
ter, the selectmen cannot be holden as 
trustees. Ross v. Allen & Trustees, 96. 

2. Mortgagees of personal property, 
by agreement with the mortgager, took 
possession of portions of the property ; 
used some of it; made sale of suflicient 
to pay their demands, some of which 
was sold at auction ; and permitted part 


of it to. go back into the possession of 


the debtor. Soon after they took pos- 
session, the plaintiff and other creditors 
caused them to be summoned as trus- 
tees ; after which some of the property 
was attached by another creditor- 
Held, that the trustees were chargeable 
for all the property which came into 
their possession, and were to be allowed 
to retain the amount of their debts, and 
their expenses in taking care of and 
making sale of the property ; and that 
so much of it as was sold at auction was 
to be charged to them at the amount 
of the sales, there being nothing to 
show that it was not sold for its fair 
value. Aldrich v. Woodcock g Trus- 
tees, YY. 

3. The disclosure of a trustee, stating 
that the service of the writ upon him 
was not completed, is not sufficient to 
show fraud in the officer who returned 
the writ, and cannot be received to con- 
tradict the return. Parker v. Guillow & 
Trustee, 103. 

4. A person who is indebted to one, 
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only, of several joint debtors, may be 
suimoned, and charged as trustee, in 
an action against all the joint debtors. 
Lb. 

5. Where the remedy of the defend- 
ant lies in tort merely against another, 
such person cannot be summoned as 
his trustee. Paul v. Paul §& Trustee, 
117. 

6. A person summoned as trustee in 
his individual capacity will not be held 
chargeable where he discloses a liability 
merely as a member of a firm, to the 
principal debtor, Atkins v. Prescott & 
Trustee, 120, 

7. Where trustee suit is against the 
firm, but a co-partner is without the 
state, service on one partner will be 
sufficient to bind the firm ; but time will 
be allowed the person summoned to as- 
certain from his partner as to the state 
of any claim betwixt the firm and the 
principal debtor, and whether the same 
has been paid ornot. Jd, 

8. Where one, summoned as trustee, 
has goods of the principal in his hands, 
and instead of retaining them, to be ap- 
plied in satisfaction of the debt, sells 
them, and discloses that fact; he is to 


be charged as trustee, for the value of 


the goods. ‘The amount for which they 
were sold may be prima facie evidence 
of the value; but it may be shown that 
it was greater or less than the actual 
value. Brown v. Silsby gf Trustees, 
521. 

%. If the trustee sell the goods in his 
hands on a credit, without authority, 
the credit is given at his own risk. 6. 

10. A trustee is to be charged for 
money collected after the service of the 
process 6n demands due the principal. 
If he loans the money, that will not dis- 
charge him. Jb. 

11. And he is chargeable also for all 
interest that he receives, or secures, on 
sales or loans. Jd. 

12. But he is not to be charged merely 
because he has changed the security, by 
settling a note or an account, and taking 
a note payable to himself. Jd. 

13. ‘Trustees are to be allowed for ne- 
cessary services and expenses in taking 
care of property in their hands. ‘They 
may be allowed for services in selling, 
if it appear affirmatively that the sales 
were advantageous to the ereditor. And 
they are entitled tocompensation for col- 
lecting money, on demands due the prin- 
cipal, and for the care and custody of it. 
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But they cannot be allowed for counsel 
fees in suits against them. J, 


FRAUD. 

A partnership sold property ; the price 
was paid, and a formal delivery made, 
but the property remained in possession 
of the partnership, under an agreement 
that they should store it for a ume, and 
then transport it to another place — 
Held, that the sale was valid as between 
the parties to it, but void as to creditors 
of the partnership who attached the pro- 
perty while it remained in the posses- 
sion of the partners, there being no 
sufficient excuse for the want of a 
change of possession. Page v. Car- 
penter, 77. 

2. Where a party loaned a sum of 
money, taking an absolute deed of cer- 
tain real estate as security, and giving 
at the same time a bond to re-convey on 
the payment of the amount, with inter- 
est, within a certain time, the parties 
intending thereby not to make a mort- 
gage — Held, that the transaction, un- 
der the statute of 1529, did not consti- 
tute a mortgage —that the agreement 
operated as a secret trust that the gran- 
tee should hold the land, subject to a 
right in the grantor to redeem and have 
a re-conveyance — and that the deed 
was therefore void as against the cred- 
itors of the grantor. Tij//tv. Walker, 150. 

3. Personal property was attached 
upon a writ, and receipted. The re- 
ceipter retained the possession a week 
or two, and then, with the assent of the 
debtor, sold and delivered the property 
to a third person, who retained the 
possession two or three weeks — after 
which he permitted it to go back into 
the possession of the debtor on a con- 
tract for hire, and it was subsequently 
attached by another creditor — L/e/d, 
that the possession of the debtor, after 
the sale, under such circumstances, was 
not conclusive evidence of fraud. Clark 
v. Morse, 236. 


FRAUDS, STATUTE OF. 
Where a promise to pay the debt of 
another is founded upon a new conside- 
ration, distinct from and independent of 
the debt, and one which passes between 
the parties to the new contract, the 
case is not within the statute of frauds, 
and no writing is necessary to its valid- 
ity. Allenv. Thompson, 32. 
2. ‘Lhe plaintiff had obtained the ac- 
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count book of his debtor, as a pledge 
to secure the debt; and the defendant, 
in consideratien that the plaintiff would 
deliver the book to one B., to collect the 
demands, verbally promised the plaintiff 
to pay him the amount due from the 
debtor, if B. should not collect enough 
for that purpose — Held, that the con- 
tract was not within the statute of 
frauds. Jb. 

3. Where the defendant requested the 
plaintiff to become surety for the ap- 
pearance of a third person, charged 
with the commission of an offence, and 
promised to indemnify him from all 
damages and costs— Held, that the 
case was not within the statute of 
frauds, and that the promise need not 
be in writing. Holmes v. Knights, 175. 


GUARDIAN AND WARD. 

Where a ward is in the habit of har- 
boring persons of bad and vicious char- 
acter about his premises, the guardian 
is authorized to warn such persons to 
Jeave the premises; and, on their re- 
fusal, to cause them to be removed. 
Wood v. Gale, 247. 

2. And where they threaten to re- 
turn, or persist in returning, he may, 
under certain circumstances, remove 
them to such reasonable distance from 
the premises as is necessary to effect 
his object. J. 

3. Where the reason of the removal, 
and the ground to apprehend the return 
of such person, arises from the unchaste 
conduct and character of the individual, 
such conduct and character may be 
offered in evidence. Jd. 


HIGHWAY. 

A town cannot discontinue a high- 
way during pleasure, with a reservation 
of a right to open it at any time with- 
out paying damages. The reservation 
in such case will be void, and the dis- 
continuance absolute. Cheshire Turn- 
pike v. Stevens, 133. 

2. The judgment of the court of com- 
mon pleas, laying out a highway, is a 
proper matter of record; and the ex- 
tended record, as drawn up by the clerk, 
is the sole evidence of such laying out, 
and cannot be impeached or contra- 
dicted. If erroneously drawn up, the 
only remedy is by application to the 
court to amend the record. Dudley v. 
Butler, 281. : 

3. Highways can only be laid out 


where the public convenience and ne- 
cessity require the same. Jd. 

4. No offer of donations, by petition- 
ers or others, to aid in making a high- 
way, should influence the court in 
making their decision ; and a note given, 
which is made the condition of the Jay- 
ing out of a highway, is without con- 
sideration, and void. Jd. 

5. Where such note is given from 
any intimation of the court that the se- 
curing of such sum might induce the 
court to regard the petition more favor- 
ably, and with a design to cause such 
result, such note will be equally with- 
out consideration, and void. Jd. 

6. It is not necessary that such inti- 
mation be formally given as the opinion 
of the court. If made by one member 
of the court, the others not dissenting, 
it will be regarded as expressing the 
views of the court, so far that, if acted 
upon, it will vitiate any note given in 
consequence of such suggestion. Jb. 

7. The court of common pleas may 
accept the report of a committee, so far 
as it lays out a part of a highway, and 
reject it for the residue. Pearce v. Som- 
ersworth, 369. 

8. By the statute of July 2, 1838, the 
easement or franchise of any corpora- 
tion, or any part thereof, may be taken, 
when necessary, for a public highway. 
Tb. 

9. Where a highway is laid over a 
turnpike road, and the easement or fran- 
chise of the corporation is taken, it is 
not necessary to notify the owners of 
the land over which the turnpike road 
was established. Having been paid for 
a perpetual easement, or right of pas- 
sage, for the public, they have no claim 
for further compensation, merely be- 
cause the right of passage is discharged 
from a tax or toll. J. 

10. But if any interest belonging to 
the owners of the land is taken, they 
are entitled to notice, and damages. Jd. 

11. A highway may be laid over land 
occupied by a building. There is no- 
thing in the nature of such property 
to exempt it from the public servitude, 
or from the power of eminent domain, 
1d. 

12. Where a public highway is laid 
over a turnpike road, a part of the ex- 
penses may be charged upon the coun- 
ty, under the statute of July 2, 1831, 
if it is too burdensome to the towns 
through which it passes, in the same 
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manner as if no road had previously 
existed. ‘The estimated cost to each 
town should, therefore, be stated in the 
report. S. C. 370. 

13. If, in the assessment of damages 
to a corporation, there is a variance 
from the corporate name, but sufficient 
appears to show clearly what corpora- 
tion is intended, it is sufficient. Jd. 

14. Where the report of a committee, 
laying out a highway, is accepted by 
the court of common pleas, the high- 
way is thereby established; and a re- 
cord that the court adjudge that the 
highway be laid out, is not essential. 
The State v. Dover, 394. 

15. In an indictment or information 
against a town, for not making or re- 
pairing a highway, it is not necessary 
to name the owners of the land over 
which the highway is laid ; and if part 
are named, and others omitted, it will 
not vitiate the proceedings. Jd. 


INFANCY. 
An infant who has represented him- 
self to be of full age, and thus procured 
a credit, is not estopped, by such repre- 


sentation, from setting up his infancy, 


in avoidance of the contract. Burley v. 
Russell, 184. 

2. The promissory note of an infant 
furnishes no foundation for an action 
until it is ratified; but it is not abso- 
lutely void, so as to be incapable of rati- 
fication without a new consideration. 
Aldrich v. Grimes, 194. 

3. An infant may ratify his contracts 
after he is of age, as well by his acts as 
by an express promise. Jb, 

4. Where an infant purchased a pot- 
ash kettle, irons, leaches, &c., and gave 
his promissory note, it being agreed by 
the parties that he might try the kettle, 
and return it if it did not answer; and 
the vendor after the infant became of 
age, requested him to return it, if he 
did not intend to keep it; but he re- 
tained and used it, with the other pro- 
perty, a month or two afterwards — 
Held, that this was a sufficient ratifica- 
tion of the contract, and that an action 
might be sustained on the note. Jd, 

5. A deliberate declaration by a par- 
ty of full age, that he would pay the 


amount of certain money which had 
been paid by a surety for him during 
his infancy, made to an agent of the 
surety, who was authorized to call on 
him for that purpose, is sufficient to 
charge him, notwithstanding there is no 
evidence that the agent disclosed his 
agency at the time, nor any express 
evidence that the party had knowledge 
of the authority. Jloit v. Underhill, 
220. 

6. Where an infant purchased land, 
and at the same time re-conveyed it in 
mortgage, as security for the purchase 
money — Held, that a ratification of the 
purchase, by the infant, after he became 
of age, ratified the mortgage. Rollins 
v. Eaton, 561. 

7. Where a promissory note is given 
by an infant, for articles not necessa- 
ries, which have been used or sold by 
him, an acknowledgment that he owes 
the debt, or a payment of a part of it, 
after he becomes of age, is no ratifi- 
cation of the contract. Jd. 

8. But where the articles for which 
the note was given remain in the cus- 
tody or control of the infant, his deten- 
tion or conversion of them to his use, 
after he becomes of age, raises an im- 
plied promise of payment, which is com- 
petent evidence of a ratification of the 
contract. Jd, 

9. Where an infant purchased land, 
and continued in possession, occupying 
and improving the same for some years 
after arriving of age, and had offered to 
sell the land — Held, to be a ratification 
of the original purchase. S. C. 562. 


JUDGMENT. 
Where an executor or administrator 
institutes a suit for a cause of action 
purporting to have arisen in the life- 
time of the testator or intestate, and the 
defendant prevails upon the merits, 
judgment is to be entered against the 
goods and estate of the testator or in- 
testate. Pillsbury v. Hubbard, 22 
2. If the cause of action is alleged to 
have accrued after the decease of the 
testator or intestate, and the executor 
or administrator might sue in his own 
right, judgment may be entered against 
him de bonis propris. Ib. 





LEGISLATION IN MAssAcHUSETTS. — 
The general court of Massachusetts 
adjourned on Saturday, March 16, af- 
ter a session of seventy-five days. The 
proceedings were generally conducted 
in a spirit of moderation and fairness, 
on the part of both political parties ; 
indeed, there were comparatively few 
appeals to party watchwords during the 
whole session. It has been justly char- 
acterized as a working session. We 
take occasion to remark upon a few of 
the leading measures, which are of pe- 
culiar interest to the profession. 

One of the most important questions 
which came up for consideration, was 
that relating to the salaries of the judges 
of the supreme judicial court. Able 
reports on this subject were prepared 
by Mr. Lincoln, the chairman of the 
committee on the judiciary in the sen- 
ate, and Mr. Saltonstall, the chairman 
of that committee in the house. In 
both of these reports, the ground was 
taken, that the reduction of these sala- 
ries in 1843 was unconstitutional, and 
they recommended a repeal of the act, 
and a restoration of that portion of the 
salaries which had been withheld. As 
the positions taken in these reports 
were, in substance, the same as those 
formerly maintained in this journal, 
(ante, p. 241,) we do not refer to them 
at greater length here. 

In the senate, the report was advo- 
eated by Mr. Lincoln, Mr. Child, and 
Mr. Lawrence; and no very effective 
opposition was there made. The most 
interesting debate took place in the 
house. Mr. Nash, of Hadley, opposed 
the report, at length. Mr. Joseph Bell, 
of Boston, and recently an able mem- 
ber of the bar, in New Hampshire, 
made a most effective speech, in sup- 
port of the principles of the report. 
He was followed by Mr. George 5S. 
Boutwell, of Groton, on the other side, 
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in an ingenious and able speech, in 
which all was said, and well said, that 
his side of the question admitted. Mr. 
Leverett Saltonstall, of Salem, closed 
the debate, in defence of the report, 
in an argument of great power and elo- 
quence. There were also some other 
speeches against the report, but none 
of much merit. The reports were ac- 
cepted ; and the bill restoring the sala- 
ries passed by a vote of 165 to 142. 
The vote was not strictly of a party 
character. We believe all the demo- 
crats voted against the bill, but the 
whigs did not all vote in favor of it ; on 
the contrary, several of them voted 
with the democrats, and some of them 
— Mr. Nash, of Hadley, Mr. Smith, 
of South Hadley, and Mr. Morse, of 
Shelburne — spoke against the bill. 

It will be recollected, that the sala- 
ries of the judges of the court of com- 
mon pleas were also reduced in 1843. 
During the last session, an order was 
introduced into the senate, requesting 
these judges to give certain informa- 
tion respecting their duties, and the 
length of time they were employed in 
the discharge of them. ‘To this the 
judges returned a most able and dig- 
nified letter, in which they declined to 
give the desired information, or to do 
any act which might seem like an at- 
tempt to obtain a restoration of their 
salaries; at the same time intimating 
that the information could be obtained 
in other quarters as well as from them. 
Near the close of the session, a bill 
was reported in the house by the judi- 
ciary committee, to restore the salaries 
of these judges ; but it was indefinitely 
postponed, by a vote of 217 to 56 
The defeat of this most just and pro- 
per measure, was owing to various 
causes, which we have no room to dis- 
cuss at present, but which we may 
hereafter consider at length. ‘The con- 
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titutional ground, it was supposed, did 
not apply to this court, as to the su- 
preme court; and as the bill to in- 
crease the salaries was reported near 
the close of the session, it was proba- 
bly thought best to postpone the sub- 
ject, for more mature consideration. 
Whether the just expectations of the 
friends of the judiciary have not been 
disappointed in this result, we need not 
now inquire. We rejoice that nearly 
the entire Boston delegation voted 
against the indefinite postponement of 
the bill. 

Another measure of interest to the 
profession, met with no better success 
than in former years; we allude to the 
increase of the equity powers of the 
supreme court. A bill was reported 
to the house, giving this court equity 
powers, in eases of fraud, accident, or 
mistake, and providing, also, for a trial 
by jury, in all issues of fact, where 
either party desire it. ‘The measure 
was advocated by Mr. Bigelow and 
Mr. Chandler, of Boston, and Mr. New- 
hal, of Saugus; and was opposed by 
Mr. Gibbens of Boston, Mr. Eames, 
of Billerica, Mr. Richardson, of Wo- 
burn, Mr. Smith, of South Hadley, and 
Mr. Boutwell, of Groton. 

The bill was defeated by a large ma- 
jority, as usual, but the advocates of the 
measure had the poor consolation of 
knowing that it received some thirty 
more votes than ever before. ; 

The question of indemnifying the 
owners of Mount Benedict for the de- 
struction of the convent there, several 
years ago, was indefinitely postponed. 
Mr. Codman, of Boston, made an able 
speech’ upon the subject, and enforced 
the doctrines which he formerly spread 
before the public in our pages, (5 Law 
Reporter, 433.) We hope this subject 
will again come before the legislature, 
and meet with a full, free and dispas- 
sionate discussion. 

Another matter of considerable inter- 
est was the insolvent law. A _ large 
namber of petitions came in for the re- 
peal or modification of this law. In the 
house, the subject was referred to the 
committee on the judiciary; but subse- 
quently got into the hands of what was 
self-styled a ‘* practical committee,”’ 
consisting of one member from each 
county. There was not a lawyer in the 
number, and this important subject was 
kept in that committee nearly the whole 


session. Atlength they reported a bill, 
a most crude and unintelligible project, 
the absurdities of which were so suc- 
cessfully exposed in a single speech by 
Mr. Stevenson, a merchant of Boston, 
that the chairman of the committee re- 
quested a re-commitment of the bill, 
without saying a word in its favor, 
Meanwhile, attempts were made to get 
the present insolvent Jaw into the hands 
of the committee on the judiciary, to 
adopt a few amendments, which it was 
stated by those who had had considera- 
ble experience on the subject, was all 
that was needed. This was defeated, 
and the ** practical committee *’ soon re- 
ported another project, only less ridicu- 
lous than the first. This, however, 
passed to a third reading in a very thin 
house, and was finally suffered to go by 
default, it being understood that the sen- 
ate would defeat it. In that body, it 
was indefinitely postponed without being 
read. The senate had previously pass- 
ed an act in addition to the present law, 
which had been sent to the house, and 
was there adopted on the last day of the 
session. ‘This makes some important 
amendments in the law, to which we 
shall allude hereafter. Some of its pro- 
visions are objectionable ; and the act 
was evidently prepared in haste. But 
the matter had been kept in the hands of 
an inefficient and unsuitable committee 
till so late a day, that there was no time 
to prepare a bill with all that care which 
the subject required. Meanwhile, the 
commonwealth must suffer from the 
successful attempt of ignorance and 
presumption in keeping the subject from 
the appropriate committee, and, we will 
add, the tameness of the legal profes- 
sion in not insisting upon the proper 
disposition of it in the first instance. 
We will only add, in conclusion, that 
we are more and more convinced, that the 
bar have to blame themselves for much 
of the hasty legislation with which the 
country is flooded, and for the attacks 
that are made, with too much success, on 
the legal profession. Some of our num- 
ber, we say it with pain and mortification, 
undoubtedly favor a course which must 
necessarily increase litigation. ‘‘ Let 
these self-styled, practical men, make 
their own laws,” they say, in practice, if 
not in language, ‘* and the profit shall 
be ours.”’ Others deem a dignified 
silence, in the halls of legislation, the 
most effectual course, and so sit in 
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silence, while the profession is slandered 
and the courts attacked. We do not ac- 
cede to the propriety of thiscourse. The 
profession have a duty to perform to 
themselves and the country. Let them not 
shrink from it on any occasion where 
their exertions are needed in the support 
of law and just principles. Let them battle 
for the right, regardless of consequences 
to themselves. ‘The curse of our profes- 
sion and the curse of the country, are 
those *‘ rising men ’’ in the law, who, 
in accordance with a detestable principle 
in French metaphysics, seek, in polities, 
merely to give utterance to the * voice of 
the people ;*’ and, to defend the bar, — 
are ever ready to sacrifice to the insatia- 
ble cry of reform, one ‘* useless form ”’ 
after another —suffering one barrier 
after another to be broken down, — until 
at length the unity, the energy and the 
strength of the profession are destroyed, 
and the judiciary becomes the next point 
of attack. Even then, these men have 
great doubts as to the duty of the bar ; 
they would not have the prejudice 
against our profession increased ; they 
would yield to the coming storm, in 
hopes of better things; and thus they 
become a perfect mush of concession to 
every hard-headed brawler. Well may 
we exclaim : — 


Non tali auxilio, nec defensoribus istis 
Tempus eget. 


Court or Common Pueas, — The 
intimation, in our last number, that the 
judges of this court, in Massachusetts, 
would resign, is likely to prove true. 
The chief justice, and judge Warren, 
have already sent in their resignations, 
to take effect at a future day, and there 
is a report, on which we place reliance, 
that their example will be followed by 
the other judges. It is said that both 
of these intend to establish themselves 
in Boston. We have it from good au- 
thority, that Governor Briggs has re- 
quested chief justice Williams to re- 
consider his determination to resign. 
Although the judges of this court can- 
not be blamed, for refusing to devote 
themselves to the unremitting duties of 
their office, for an inadequate compen- 
sation, we very much regret, for the 
sake of the commonwealth and the 
bar, the step they have taken. We 

ave no hesitation in expressing our 
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belief, that a more popular (in a true 
and just sense, judicial tribunal,) has 
never existed in Massachusetts. To 
learning, dignity, and energy, the judges 
of this court unite, in an eminent de- 
gree, that courtesy which becomes the 


judge as well as the citizen ; and their 


intercourse with the bar, in all parts of 
the commonwealth, has inspired in the 
profession a sentiment of affection and 
gratitude. The resignation of this court 
must be regarded as a public misfor- 
tune. 


LITIGATION IN MASSACHUSETTS. — 
Having occasion, during the past win- 
ter, to make some investigations, re- 
lating to the insolvent law of Massa- 
chusetts, our attention was directed to 
its effect upon litigation, and especially 
the commencement of suits in the court 
of common pleas. The facts are not 
without interest, and we publish below 
a statement of the number of new ac- 
tions in that court, from 1834 to 1843, 
in the counties of Suffolk, Middlesex, 
Norfolk, and Berkshire. It will be 
seen, that there is a slight increase in 
Suffolk and Berkshire, while there is a 
very sensible decrease in Middlesex. It 
is further apparent, that this commenc- 
ed in 1838, when the insolvent law was 
passed. ‘There is also a decrease in 
Suffolk, apparently from the same cause, 
The effect of the law in Norfolk and 
Berkshire does not appear to have been 
so marked as in Suffolk and Middlesex. 
It should be borne in mind, that the in- 
creased jurisdiction given to the su- 
preme court, has undoubtedly been one 
‘ause of the diminution of actions in the 
court of common pleas. 


Number of new actions, commenced in 
the court of common pleas, from 1834 
to 1843: — 





Suffolk, Middlesex, Norfolk, Berkshire, 

4 ‘Terms. 4 T. 3T. 3 T. 
1834, 2104 1940 440 750 
1835, 1500 1578 419 55S 
1836, 1970 1706 505 554 
1837, 3362 1817 643 838 
838, 2935 1411 549 705 
1839, 2329 997 (26 649 
1840, 2394 891 §26 744 
1841, 9050 947 440 788 
1842, 2375 1023 389 21 
1843, 2338 946 401 986 

23,357 13,316 4,938 7,493 
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Mispecrsion on a Ruie or Evipence, 
IN THE Quvueen’s Case. — There are 
many professional men who, after hav- 
ing long quitted the contentions of West- 
minster Hall, and been for a great por- 
tion of their lives removed from a close 
contact with their legal brethren, feel 
nervous at the idea of exposing them- 
selves to be decried for ignorance, or 
despised for heterodoxy, by the frowns 
of the legal community, adjusted to the 
solemn authority and example of those 
set in place over them. It was the only 
mark of declining vigor which Lord 
Erskine betrayed, that in the course of 
the Queen’s case, he dreaded to come in 
conflict with the judges, even on some 
points which there is now no reason to 
doubt were wrongly decided, and which 
he accurately perceived at the time, 
were erroneously determined. For ex- 
ample of misdecision, take the rule laid 
down —that no question, on cross-ex- 
amination, can be put to a witness, 
the answer to which may refer to a 
written document, without producing 
the document, and placing it in the wit- 
ness’s hands — whereby the test applied, 
whether to his veracity or to his me- 
mory, is defeated. [Third Series of 
Lord Brougham’s Sketches of Statesmen. 


Superior Court or tHe Unitep 
Sratres.— We continue a journal of the 
proceedings of this court, from February 
24th to the adjournment of the court, 
on the 15th day of March. 

(Saturday, February 24, 1844.) On 
motion of Mr. Wright, James G. Clin- 
ton, Esq., of New York, and Edwin R. 
V. Wright, Esq, of New Jersey, were 
admitted attorneys and counsellors of 
this court. On motion of Mr. Webster, 
William J. Hubbard, Esq., of Massachu- 
setts, was admitted an attorney and 
counsellor of this court. No. 81. Glendy 
Burke v. Robert McKay. Imerror to the 
cireuit court of the United States, for 
the southern district of Mississippi. Mr. 
Justice Story delivered the opinion of 
this court, reversing the judgment of the 
said circuit court in this case, with costs, 
and remanding the same, with direc- 
tions to award a venire facias de novo. 
No. 2. Ex parte. In the matter of 
Charles F. Sibbald, v. the United States. 
This case was submitted to the court on 
the petition, by Mr. Webster, of counsel 
for the petitioner. No. 111. Andrew 
and Thomas W. Pierce, plaintiffs in er- 
ror, v. the State of New Hampshire. 
This case was submitted on the record 
and printed arguments, by Mr. Hale, for 
the plaintiffs in error, and by Mr. Burke, 
for the defendant in error. No. 25. 
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Bank of the United States, plaintiff in 
error, v. the United States. The argn- 
ment of this cause was commenced, 
by Mr. Cadwallader, for the plaintiff in 
error. 

(Monday, February 26, 1844) No. 25. 
The United States Bank, plaintiff in er- 
ror, v. the United States. The argu- 
ment of this cause was commenced by 
Mr. Attorney General for the defendant 
in error, and by Mr. Sergeant, for the 
plaintiff in error. 

(Tuesday, February 27, 1844.) No. 
125. John L. Chapman v. Forsyth and 
Limerick. On a certificate of division 
in opinion of the judges of the circuit 
court of the United States for Missouri. 
Mr. Justice McLean delivered the opin- 
ion of this court. 1st. That fiduciary 
debts, contracted before the passage of 
the bankrupt law, constitute no objec- 
tion to a discharge of the same person 
for other debts; 2d. That a factor, who 
owes his principal money, received on 
the sale of his goods, is not a fiduciary 
debtor, within the meaning of the act ; 
3dly and lastly. That unless a fiduciary 
creditor shall come into the bankrupt 
court, prove his debt, &c., he is not 
bound by the discharge, but may sue for 
and recover his debt from the discharged 
bankrupt, by showing that it was within 
one of the exceptions of the first sec- 
tion. No. 12. F. F. Vidal, et al, v. 
Stephen Girard’s executors. Appeal from 
the circuit court of the United States for 
Pennsylvania. Mr. Justice Story deliv- 
ered the opinion of this court, affirming 
the decree of the said circuit court in 
this cause, with costs. No. 25. The 
Bank of the United States, plaintiff in 
error, v. the United States. The argu- 
ment of this cause was concluded by 
Mr. Sergeant, for the plaintiff in error. 
No. 26. William A. Dromgoole, et al, 
plaintiffs in error, v. Farmers’ and Mer- 
chants’ Bank of Memphis. This cause 
was submitted to the court on the re- 
cord and printed argument, by Mr. 
Walker, for the plaintiff in error. No. 
27. Lessee of Robert Grignon, plaintiff 
in error, v. John J. Astor, et al. The 
argument of this cause was commenced 
by Mr. Choate, for the plaintiff in error. 

(Wednesday, February 28, 1844.) On 
motion of Mr. Lord, Hamilton Fish, 
Esq., of New York, was admitted an 
attorney and counsellor of this court. 
No. 36. Robert Thompson v. Thomas 
Griffin. On a certificate of division in 
opinion from the circuit court of the 
United States for Mississippi. Mr. Jus- 
tice Daniel delivered the opinion of this 
court, that each of the questions certi- 
fied up should be answered in the nega- 














tive, and that the motion of the plaintiff 
in the circuit court be overruled. No. 
37. Buchanan, Hagan and Co. v. Wil- 
liam Tinnin, etal. On a certificate of 
division in opinion from the circuit court 
of the United States for Mississippi. 
Mr. Justice Daniel delivered the opinion 
of the court, that the question certified 
up should be answered in the negative. 
No. 27. Robert Grignon, et al, plaintiffs 
in error, v. John J. Astor, et al. The 
argument of this cause was continued 
by Mr. Choate, for the plaintiffs in error, 
and by Mr. Crittenden, for the defend- 
ants In error. 

(Thursday, February 29, 1844.) On 
motion of Mr. Lord, Augustus Schell, 
Esq., of New York, was admitted an 
attorney and counsellor of this court. 
No. 27. Robert Grignon, et al, plaintiffs 
in error, v. John J. Astor, et al. The 
argument of this cause was continued 
by Mr. Lord, for the defendants in er- 
ror, and concluded by Mr. Choate, for 
the plaintiffs in error. No. 158. E. Nor- 
ton’s assignee, appellant, v. George W. 
Boyd, et al. This case was submitted 
on printed arguments, by Mr. Nugent, 
for the appellant, and by Messrs. Locket 
and Minou and Mr. Henderson, for the 
appellees. 

(Friday, March 1, 1844.) No. 26. 
William A. Dromgoole, et al, v. the Bank 
of Memphis. In error to the circuit 
court of the United States for Missis- 
sippi. Mr. Justice Story delivered the 
opinion of this court, reversing the judg- 
ment of the said circuit court, and re- 
manding this cause, with directions to 
enter judgment for the defendants. No. 
31. William Matheson’s administrator v. 
Alexander Grant’s administrator. In er- 
ror to the circuit court of the United 
States for Mississippi. Mr. Justice Story 
delivered the opinion of this court, af- 
firming the judgment of the circuit court 
in this case, with costs and damages, at 
the rate of six per cent. per annum. 
No. 29. N. Burwell, appellant, v. Joseph 
Mandeville’s executors. The argument 
of this cause was commenced by Mr. 
Neale, for the appellant. 

As a tribute of respect to the memory 
of the highly distinguished public and 
private individuals, who were killed by 
the explosion on board the Princeton, 
Judge Upshur, Governor Gilmer, Com- 
modore Kennon, and Virgil Maxy, Esq, 
whose death the whole country now 
mourn, Mr. Attorney General moved the 
adjournment of the court, and that it 
attend their funeral; which motion he 
accompanied with appropriate remarks. 
To which Mr. Justice Story replied ; 
“I am directed by the court, in reply to 
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the communication of Mr. Attorney 
General, to say that the judges receive 
it with deep sensibility, and will most 
cordially unite in the measures adopted 
by the president and the two houses of 
congress, to pay all due honors to the 
memory of the distinguished gentlemen, 
whose deaths we all so sincerely de- 
plore, and we shall attend the funeral of 
the deceased with a melancholy satis- 
faction. We sympathize with the exe- 
cutive and congress, and with the whole 
country, in the profound sorrow for the 
loss sustained by the public, in this sud- 
den and awful calamity. It indeed 
teaches all of us the frailty of human 
life, and admonishes us in the most af- 
fecting manner of our destiny and our 
duty. We shall therefore adjourn until 
next Monday, that we may be the bet- 
ter enabled to pay this last tribute of 
respect to the remains of these eminent 
citizens.”” The court adjourned to Mon- 
day, 11 o’clock, A. M. 

(Monday, March 4, 1844.) On motion 
of Mr. Lord, Richard H. Dana, Jr., Esq., 
of Massachusetts, was admitted an at- 
torney and counsellor of this court. On 
motion of General Jones, Josiah Dent, 
Esq., of the District of Columbia, was 
admitted an attorney and counsellor of 
this court. No. 34. Simeon Stoddard, 
et al, plaintiffs in error, v. Harry W. 
Chambers. This cause was argued by 
General Jones, for the plaintiffs in error, 
and by William Ewing, for the defendant 
in error. 

(Tuesday, March 5, 1844.) No. 34. 
Simon Stoddard, et al, plaintiffs in er- 
ror, v. Henry W. Chambers. The argu- 
ment of this cause was concluded by 
Mr. Ewing, for the plaintiffs in error. 
No. 29. Nathaniel Burwell, appellant, v. 
D. Cawood, et al. The argument of 
this cause was continued by Mr. Neale, 
for the appellant, and Mr. Smith, for the 
appeliees. The court announced its de- 
termination to adjourn next Saturday 
week, the 16th instant. 

(Wednesday, March 6, 1844.) No. 15. 
Robert B. Rhett, v. Robert F. Poe In 
error to the circuit court of the United 
States for South Carolina. Mr. Justice 
Daniel delivered the opinion of this 
court, affirming the judgment of the said 
circuit court in this case, with costs and 
damages, at the rate of six per cent. 
per annum. No. 20. The United States 
v. the brig Malek Adhel. Appeal from 
the circuit court of the United States for 
Maryland. Mr. Justice Story delivered 
the opinion of this court, aflirming the 
decree of the said circuit court in this 
cause. No. 29. Nathaniel Burwell, ap- 
pellant, v. D. Cawood, et al. The ar- 
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gument of this cause was continued by 
Messrs. Smith and Jones, for the appel- 
lees, and concluded by Mr. Coxe, for the 
appellant. 

(Thursday, March 7, 1844.) William 
P. Preston, Esq., of Maryland, and Cal- 
vin Mason, Esq., of Pennsylvania, were 
admitted attorneys and counsellors of 
this court. No. 32. John Catts, plaintiff 
in error, v. James Phalen, et al. This 
cause was argued by Mr. Coxe, for the 
plaintiff in error, and by Messrs Brent 
and Jones, for the defendants in error. 
No. 35. A. L. Adams, et al, plaintitfs in 
error, v. J. Roberts. The argument of 
this cause was commenced by Mr. Neale 
for the plaintiffs in error. 

(Friday, March 8, 1844.) Perry G. 
Ellsworth, Esq., of New York, was ad- 
mitted an attorney and counsellor of 
this court. No. 35. A. L. Adams, et al, 
plaintitis in error, v. J. Roberts. The 
argument of this cause was continued 
by Mr. Brent, for the defendant in error, 
and concluded by Mr. Bradley, for the 
plaintiffs in error. No. 38. S. Ludiga, 
plaintitf in error, v. R. Roland, et al. 
This cause was argued by Mr. Coxe, for 
the plaintiff in error. No. 45. James 
Rhodes, plaintiff in error, v. M. Bell, 
The argument of this cause was com- 
menced by Mr. Brent, for the plaintiff in 
error, and continued by Mr. Hoban, for 
the defendant in error. 

(Saturday, March 9, 1844.) No. 16. 
William R. Hanson, et al, v. John H. 
Eustice. In error to the circuit court 
of the United States for Pennsylvania. 
Mr. Justice Wayne delivered the opinion 
of this court, reversing the judgment of 
the said circuit court, and remanding 
this cause, with directions to award a 
venire facias de novo. No. 92. J. L. H. 
McCracken v. Charles Hayward. Ona 
certificate of division in opinion from 
the circuit court of the United States 
for Illinois. Mr. Justice Baldwin deliv- 
ered the opinion of this court; Ist. That 
the motion made by the plaintiff ’s coun- 
sel ought to be granted in manner and 
form as the same is asked; 2d. That 
the return of the marshal on the execu- 
tion, under which the property was ap- 
praised and not sold, because two-thirds 
of the appraised value was not bid there- 
for, should be set aside as insufficient ; 
3d. That the court should direct the 
marshal to sell the property levied on in 
the usual mode, at public auction, to the 
highest bidder, without having the same 
valued by three householders, without re- 
gard to the valuation which has been 
made, and without requiring two-thirds of 
said valuation to be bid therefor; 4th. 
That the court should direct the marshal 
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to proceed and sell the property, without 
regard to the provisions of the act of 
the 27th February, 1541, of the legisla- 
ture of Illinois, and the rule adopting 
said law, at the June term of 1841; Sth. 
That the court should direct the 
forcement of said judgment, according 
to the laws regulating the remedy when 
said judgment was entered and the con- 
tract made. No. 25. United States 
Bank v. the United States. In error to 
the circuit court of the United States for 
Pennsylvania. Mr. Justice McLean de- 
livered the opinion of this court, rever- 
sing the judgment of the said circuit 
court, and remanding this cause, with 
directions to award a venire facias de 
novo. No. 22. Charles Tyng, claimant 
of the schooner Catherine, v. the United 
States. This appeal from the circuit 
court of the United States for New York 
was, by consent of counsel, dismissed. 
No. 60. The United States v. Barclay 
and Livingston. This writ of error to 
the circuit court of the United States for 
New York was, by consent of counsel, 
dismissed. No. 164. The United States 
v. Benjamin Whitney. On a certificate 
of division in opinion from the circuit 
court of the United States for Alabama. 
This case was dismissed and remanded, 
because the question whether a new 
trial should be granted or not is a point 
exclusively for the consideration of the 
court below. No. 155. Hugh Ross v. 
the United States marshal for the dis- 
trict of Illinois. Appeal from the cir- 
cuit court of the United States for Illi- 
nois. This appeal was dismissed, for 
the want of jurisdiction. No. 28. Wil- 
liam J. Minor et ux. v. S. Tillotson. 
This cause was submitted to the court 
on printed arguments, by Mr. Webster, 
for the plaintiffs in error, and by Mr. 
Walker, for the defendant in error. No. 
45. James Rhodes, plaintiff in error, v. 
M. Bell. The argument of this cause 
was continued by Mr. Bradley, for the 
defendant in error, and concluded by 
Mr. Brent, for the plaintiff in error. 

(Monday, March 11, 1544.) On the 
opening of the court, this morning, 
General Walter Jones, in the absence 
of the attorney general, announced 
to the court the death of the vener- 
able Gabriel Duvall, many years an 
associate justice of the court, and 
though long retired from the bench, still 
fresh in the remembrance of his asso- 
ciates, for his ability and conduct as a 
judge, and for every manly virtue that 
can adorn or dignify a public and private 
station. 

General Jones, after a heartfelt eulo- 
gium on the public and private charac- 
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ter of the deceased, from the first dawn 
of his public career, as a zealous, un- 
daunted, and eflicient patriot of the re- 
volution, to the close of his honored 
life; and after a feeling expression of 
his own individual affection and respect 
for the person of the venerable man, 
who had honored him from his youth 
with a friendship and intimacy not fre- 
quent between persons so unequal in age 
and station, moved that the preamble 
and resolutions adopted at a meeting of 
the bar and officers of the court, be in- 
serted on the record of the court's pro- 
ceedings, and that the court do now ad- 
journ for the day 

** Supreme Court Room.— Monday, 
March 11, 1844. At a meeting of the 
bar of the supreme court of the United 
States, and the oflicers of the court, as- 
sembled in consequence of the recent 
death of the venerable Gabriel Duvall, 
late an associate justice of the court, 
the following preamble and resolutions 
were proposed by General Jones, and 
unanimously adopted by the meeting :— 

* Be ing now asst mbled, for the third 
time during the present term of the su- 
preme court, to pay the grateful and just 
tribute of respect to the memory of the 
honored dead, on no oceasion have we 
performed that solemn office with sin- 
cerer feelings of reverence and atfection, 
than those of which the expression is 
now called forth, by the death of the 
venerable Gabriel Duvall, after he had 
lived to an extreme old age, with all 
the well-earned honors and all the re- 
spect and esteem which had adorned 
and made happy the brighest periods of 
his spotless life, ripening year by year 
into deeper reverence ; who, after most 
faithful and able service as an associate 
justice of the supreme court for a pe- 
riod of twenty-four years, retired from 
the bench eight years ago, carrying with 
him the undivided respect and esteem 
of his associates on the bench and of the 
bar, for his bigh and invaluable qualities 
as a judge and a man; few having 
bronght to the judicial function sounder 
learning, applied with sounder judgment, 
to the practical administration of jus- 
tice, with a pure and unmixed love of 
justice, for its own sake, with conduct 
and manners at once benignant, firm, and 
dignified, the genuine result of inbred 
dignity, firmness, and independence of 
soul; Therefore, 

** Resolved, That the members of this 
meeting wear the customary badge of 
mourning during the present term of the 
court 

** Resolved, That the chairman and se- 
cretary communicate a copy of these 
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proceedings to the family of the deceas- 
ed, accompanied by assurances of the 
condolence of the members of this meet- 
ing in the heavy affliction with which 
they have been visited. 

* Resolved, That the attorney general 
be requested, in behalf of this meeting, 
to present these proceedings to the su- 
preme court in session, respectfully to ask 
that they may be entered on the minutes 
of the court. 

* Joun Serceant, Chairman 
“ Bensamin C. Howarn, Secretary ” 

To which Mr. Justice Story made the 
following reply :—‘‘ The court receive, 
with the most unaffected s nsibility, the 
remarks which have been made at the 
bar, upon the death of our late venera- 
ble friend and colleague, Mr. Justice 
Duvall. His urbanity, his courtesy, his 
gentle manners, his firm integrity and 
independence, and his sound judgment, 
so eloquently and truly stated at the bar, 
are entirely concurred in by all of us, 
who had the pleasure of knowing him. 
His revolutionary services and patriotic 
acts, belong to the general history of his 
conntry. For myself, having had the 
honor of an appointment to this bench, 
upon the same day that he received his, 
we were, during his whole judicial life, 
for about a quarter of a century, con- 
temporaries, although he was advanced 
in years far beyond myself. I can, 
therefore, bear my own testimony to the 
justice of the eulogium which has been 
pronounced at the bar, upon bis social 
and judicial qualities. They will long 
be cherished in our memories, with 
grateful satisfaction. The court, there- 
fore, direct the resolutions of the bar to 
be placed upon its records, and will now 
adjourn, as a just tribute of respect to 
the deceased “ag 

(Tuesday, March 12, 1844.) No. 29. 
N. Burwell v. J. Mandeville’s executors. 
Appeal from the circuit court of the 
United States for Alexandria. Mr. Jus- 
tice Story delivered the opini n of this 
court, affirming the decree of the circuit 
court in this cause. No. 44. William 
Taylor, et al, v. G. M. Savage’s execu- 


tor. Appeal from the district court of 


the United States for the northern dis- 


trict of Alabama. Mr. Justice Story 
delivered the opinion of this court, dis- 
missing this appeal, and remanding the 
case to the district court, with leave to 
the appellants to make the proper par- 
ties, and to the new administrator to 
become a party, and for such other pro- 
ceedings as in low and justice shall ap- 
pertain. No. 151. L. W. Stockton & Co. 
v. H. Bishop. In error to the circuit 
court of the United States for western 
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Pennsylvania. Mr. Justice Story deliv- 
ered the opinion of this court, supersed- 
ing and quashing the fieri facias issued 
lith January, 1844, on the judgment ob- 
tained in the said circuit court by H. 
Bishop, against Stockton & Moore. No. 
165. J. and C. B. Sanford v. Brown, 
Brothers & Co. On motion of William 
G. Brown, Esq_, this writ of error to the 
cireuit court of the United States for 
Alabama, was docketed and dismissed 
with costs. No. 166. T. Sanford v. 
Brown, Brothers & Co. On motion of 
Mr. Brown, this writ of error to the cir- 
cuit court of the United States for Ala- 
bama, was docketed, and dismissed with 
costs. No. 39. William Seawright, com- 
missioner, &c., plaintiff in error, v. Wil- 
liam B. Stokes, et al. This cause was 
argued by Messrs. Flannegan and Walk- 
er, for the plaintiff in error, and by Mr. 
Coxe, for the defendant in error. No. 
46. Jane Dade, appellant, v. Thomas 
Irvin's executor. This cause was sub- 
mitted to the court by Mr. Neale, of 
counsel for the appellant, on a printed 
argument. 

(Wednesday, March 13, 1844.) No. 46. 
Jane Dade, appellant, v. Thomas Ir- 
vin’s executor. This cause was argued 
by Mr. Brent, for the appellant, and by 
General Jones for the appellee. No. 47. 
Susan Lawrence, plaintiif in error, v. 
Robert McCalmont, et al. The argu- 
ment in this cause was commenced by 
Mr. Wood, for the plaintiff in error, and 
continued by Mr. Lord, for the defendant 
in error. 

(Thursday, March 14, 1844.) No. 47. 
T. Lawrence, plaintiff in error, v. Ro- 
bert McCalmont. The argument of this 
cause was concluded by Mr. Wood, for 
the plaintiff in error. 

(Friday, March 15, 1844) On motion 
of Mr. Attorney General, Thomas P. 
Alricks, Esq., of Maryland, was admitted 
an attorney and counsellor of this court. 
No. 13. 1.. Porterfield’s executors v. 
Clark, et al. Appeal from the circuit 
court of the United States for Kentucky. 
Mr. Justice Catron delivered the opinion 
of this court, aflirming the decree of the 
circuit court in this cause, with costs. 
No. 35. Austin L. Adams, et al, v. Julia 
Roberts. In error to the circuit court of 
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the United States for Alexandria, D. C. 
Mr. Justice Wayne delivered the opin- 
ion of this court, affirming the judgment 
of the circuit court in this cause, with 
costs. No. 56. Louisville, Cincinnati, 
and Charleston Railroad Company v. 
Thomas W. Lelson. In error to the cir- 
cuit court of the United States for South 
Carolina. Mr. Justice Wayne delivered 
the opinion of this court, affirming the 
judgment of the circuit court in this 
cause with costs, and six per cent. da- 
mages. No. 27. R. Grignon et al. v. J. 
J. Astor et al. In error to the supreme 
court of Wisconsin. Mr. Justice Bald- 
win delivered the opinion of this court, 
aflirming the judgment of the supreme 
court of Wisconsin in this cause, with 
costs. No. 32. John Catts v. James 
Phalen et al. In error to the circuit 
court of the United States for Alexan- 
dria, D. C. Mr. Justice Baldwin de- 
livered the opinion of this court, affirm- 
ing the judgment of the circuit court in 
this cause, with costs. No. 38. Sally 
Ladiga v. Richard M. Roland etal. In 
orror to the supreme court of Alabama. 
Mr. Justice Baldwin delivered the opin- 
ion of the court in this case, reversing 
the judgment of the said supreme court, 
with costs, and remanding the cause for 
further proceedings, in conformity to the 
opinion of this court, and as to law and 
justice shall appertain. No. 34. Simeon 
Stoddard et al _v. Harry W. Chambers. 
In error to the circuit court of the United 
States for Missouri. Mr. Justice McLean 
delivered the opinion of the court, in this 
case, reversing the judgment of the cir- 
cuit court with costs, and remanding the 
cause with directions to award a venire 
facias de novo. No. 45. James Rhodes 
v. Moses Bell. In error to the circuit 
court of the United States for Washing- 
ton, D. C. Mr. Justice McLean 
livered the opinion of this court, aftirm- 
ing the judgment of the circuit court in 
this cause, with No. 46. Jane 
Dade v. Thomas Irwin's executor. Ap- 
peal from the circuit court of the United 
States for Alexandria, D.C. Mr. Justice 
Story delivered the opinion of this court, 
affirming the decree of the cireuit court 
in this cause, with costs. 
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